
IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 
AT BILASIPARA 

 
   

  Present :      Smt. Mridusmita Hazarika, AJS  

                            Judicial Magistrate First Class,  

            Bilasipara, Dhubri 
                           
 
                            G.R. Case No. 626 of 2012.  
                               
              State of Assam 

                                                   V/S 

                                                        Somer Ali. 

                                                        Rahimuddin Fakir. 

                                                        Khaybor Ali. 

                                                        Ali Hussain 

                                    (Under section 147/323/341 I.P.C.) 
        
        

        Offence explained on: 30.11.2013. 
 
        Evidence recorded on: 20.9.2014, 2.1.2016, 29.9.2016, 21.9.2017, 13.6. 

2019. 
 
        Statements recorded on: 20.6.2019.   
 
        Arguments heard on: 3.7.2019, 16.7.2019.  
 
        Judgment delivered on: 20.7.2019.  
     
        Advocate for the Prosecution: Mr. Sorhab Ali Sk., Ld. Addl. P.P.  
 
        Advocate for the accused: Mr. Toffazzal Haque.  
                                           

                                        J U D G M E N T 

 
1. Prosecution case was launched on the basis of Ejahar lodged by the 

informant Jaher Ali Mir stating inter alia that on 19.3.2012 at about 8:30 

a.m. the accused persons, being armed with dao, axe, lathi and sharp 

weapons etc. had illegally entered into the land of Hazarat Ali and started 

to construct a house over the said land. When the brother of informant 

namely Hazarat Ali tried to resist, accused persons had assaulted him. 

Accused Shahar Ali had assaulted on the head of Hazarat Ali by using lathi 



with an intention to kill him. As a result, bother of informant had fallen 

down and blood was oozing out of his nose and mouth. On hearing hue 

and cry, the informant and one Kader Goni Mir came forward but the 

accused had beaten them too. Accused Rahimuddin Ali had caused serious 

injury in the hands of informant by assaulting with a lathi. When the nearby 

people reached at the place of occurrence on hearing hue and cry, accused 

had fled away. Thereafter the informant and his brother were taken to 

Chapar Hospital by 108 Ambulance. As the health condition of Hazarat Ali 

was very critical, he was immediately referred to Bongaigaon. Hence, this 

case. 

2. On the basis of written Ejahar, officer in charge of Chapar P.S. registered 

the same as Chapar P.S case no. 83/12 u/s 147/148/447/325/326/341 of 

IPC and accordingly I/O launched the investigation of the case. After 

completion of investigation, the I/O finally submitted charge sheet against 

the accused persons u/s 147/341/323 of the IPC.  

3. Thereafter cognizance of offence was taken and accused was summoned. 

On appearance of the accused persons, necessary documents required u/s 

207 Cr.P.C were furnished to them. After perusal of the materials on record 

and after hearing both sides, particulars of offences U/S 147/341/323 of 

the IPC were explained to the accused to which they pleaded not guilty 

and claimed to be tried. 

4. The prosecution, in support of its case examined as many as six nos. of 

witnesses. The materials were cross-examined and thereafter discharged.   

5. On closure of prosecution evidence, accused were examined U/S 313 of 

the Criminal Procedure Code wherein they denied all the incriminating 

questions put to them.  Accused also declined to lead defense evidence.   

6. I heard the argument advanced by the learned counsels and perused the 

materials available in the record.   

7. Upon hearing the learned counsels and after perusal of the record, the 

following points are formulated in order to arrive at a just decision of this 

case : 

                                               POINTS FOR DETERMINATION: 

(i). Whether the accused persons on 19.3.2012 at about 8:30 a.m. at Roumari 

part 2 under Chapor P.S. being members of unlawful assembly had illegally 

entered into the land of Hazarat Ali in order to assault him and informant 



in prosecution of common object of such assembly and thereby committed 

the offence punishable U/S 147 of the IPC? 

(ii).Whether the accused on the same day, time and place, voluntarily restrained 

the informant and his brother from proceeding in any direction in which 

they had the right to proceed, and thereby committed the offence 

punishable under section 341 of IPC?     

(iii). Whether the accused persons on the same day, time and place, voluntarily 

caused hurt to the informant, his brother and one Kader Goni Mir, and 

thereby committed the offence punishable under section 323 of IPC?  

             DISCUSSION DECISION AND REASONS THEREOF 

8. At first, let me reproduce the relevant evidences in the record.  

9. PW-1, informant Jaher Ali Mir  in his examination in chief deposed that the 

incident took place at about one year back at about 8 a.m. PW 1 stated 

that on the day of occurrence accused Shahar Ali, Rahimuddin, Khoibar 

and Ali Hussain had beaten up his brother namely Hazarat Ali and 

abandoned in front of the house of Rahimuddin. Hearing hue and cry, he 

went to the place of occurrence and saw that the accused persons 

assaulting his brother. Accused had assaulted him too. During cross-

examination PW-1 deposed that accused had also lodged a case against 

them and thereafter he lodged the case.  PW-1 stated that the FIR was not 

written by him and the FIR of this case was not filed by him. PW-1 stated 

that the place of occurrence was the house of accused Rahimuddin. Near 

the place of occurrence there were houses of Rahammat, Abul Hussain and 

Jinnat and they were present at the place of occurrence. PW-1 further 

stated that his brother Hazarat went to the house of accused Rahimuddin 

and started quarrelling.   

10. PW 2 Abdul Kader Mir in his examination in chief deposed that on the day 

of occurrence there was a marpit amongst Hazarat, Rahimuddin and 

Shahar Ali. When he had reached at the place of occurrence, he saw 

Hazarat lying on the ground in injured condition. Hazarat got fracture on 

his head and hands. During cross-examination, PW-2 deposed that he did 

not see the occurrence but when he reached at the place of occurrence, 

he saw Shahar Ali, Rahimuddin, Ali Hussain, Somer Ali and Khoibor Ali.  

11. PW 3 Hazarat Ali Mir in his examination in chief deposed that the incident 

took place about 8 a.m. At the time of occurrence the accused persons 



entered into his purchased land for constructing house. When he resisted, 

accused Shahar Ali and Rahimuddin had assaulted over his head and hands 

by using shovel (shabol). As a result, his left hand got fracture and he lost 

his consciousness. During cross-examination, PW-3 deposed that near the 

place of occurrence there were houses of Sobiya, Khoibor, Jaher Ali and 

Rahamat Ali but he could not say whether or not those persons were 

present at the place of occurrence. He did not see any other person except 

Shahar Ali and Rahimuddin. PW-3 deposed that the place of occurrence 

was the house of Rahimuddin. PW-3 further stated that accused 

Rahimuddin purchased the land from him and had been residing for about 

2/3 years in the said land. He went to prevent the accused persons from 

constructing house due to non-payment of remaining consideration 

amount of sale of land.    

12. PW 4 Jahan Ali in his examination in chief deposed that on hearing hue 

and cry on the day of occurrence, he came out and saw Hazarat Ali lying 

on the ground. Later on Hazarat Ali was taken to hospital by an Ambulance 

but he did not see any injury over his body. During cross-examination, PW-

4 deposed that he had seen the marpit.   

13. PW 5 Dr. Mosadeque Iftikar Ahmed in his examination in chief deposed 

that on 27.3.2012, he was posted at Chapar PHC as M. & H.O. No.1. On 

19.3.2012 he examined one Hazarat Ali Mir and found the following 

injuries : 

 (1) Swelling over scalp, size in 2cmX1cm. (2) Laceration over hand. (3) 

Swelling over left forearm and left thigh.  

14. PW-5 deposed that the nature of injury was simple caused by blunt object. 

On the same day, he examined one Jaher Ali Mir also and found swelling 

over right forearm and the nature of injury was simple caused by blunt 

object. The injured persons were escorted by HG Bimal Kr. Roy at 9 a.m. 

on 19.3.2012 and they were examined in reference to Chapar P.S. case 

No.83/12.  PW-5 proved the medical report as Exbt-1 and his signature as 

Exbt-1(1). During cross-examination, PW-5 deposed that he did not 

mention the age of injury in Exbt-1. PW-5 further deposed that the injury 

might be caused by falling over hard substance.    

15. PW-6 SI Rabindra Nath Das in his examination in chief deposed that on 

19.3.2012, he was posted at Chapar P.S. as Attached Officer. On that day, 



the O/C Chapar P.S. upon receipt of an FIR by one Jaher Ali Mir, registered 

a case vide Chapar P.S. case No.83/12 u/s.147/148/447/341/326/325 IPC 

and endorsed the case upon him for investigation. Accordingly, he 

interrogated the informant on that day. On the next date, he visited the 

place of occurrence, recorded the statement of witnesses and draw a rough 

sketch map of the place of occurrence. On 25.3.2012 injured Hazarat Ali 

Mir voluntarily appeared at the P.S. On 27.3.2012 the accused also 

appeared at the P.S. and upon finding sufficient materials, they were 

arrested. As the offence was bailable in nature, accused persons were 

released on bail. Thereafter upon fining sufficient materials he submitted 

the charge-sheet against the accused persons on 29.3.2012. PW-2 proved 

the charge-sheet as Exbt-2 and his signature as Exbt-2(1). During cross-

examination, PW-6 deposed that the writer of the FIR namely M.Rahman 

was not made witness in the instant case. PW-6 deposed that the incident 

took place due to land dispute. PW-Jaher Ali stated before him that accused 

persons had beaten him too. The witness Abdul Kader Mir did not state 

before him that the accused had broken the hands of informant. Again PW-

Hazarat Ali did not state before him that accused had assaulted him by 

using a shovel and he lost consciousness due to fracture in his hands.   

16. Now let me try to decide the points formulated in this case by appreciating 

the evidence on record. 

      Whether the accused persons on 19.3.2012 at about 8:30 a.m. at Roumari 

part 2 under Chapor P.S. being members of unlawful assembly had illegally 

entered into the land of Hazarat Ali in order to assault him and informant 

in prosecution of common object of such assembly and thereby committed 

the offence punishable U/S 147 of the IPC? 

17. Section 147 of the IPC prescribes punishment for rioting which is defined 

U/S 146 of the IPC as follows: 

Section 146: Whenever force or violence is used by an unlawful assembly, 

or by any member thereof, in prosecution of the common object of such 

assembly, every member of such assembly is guilty of the offence of rioting.  

18. Thus from the above, it appears that there must be an unlawful assembly 

and such assembly in prosecution of common object must use force or 

violence in order to complete the offence of rioting. As per section 141 of 

the IPC, the unlawful assembly is an assembly of 5 or more persons. There 



must be at least 5 or more persons for an unlawful assembly.  Now after 

scrutinizing the evidence on record, it is found that prosecution has failed 

to prove involvement of all the 5 accused persons in the offence alleged. 

The victim Hazarat Ali in his cross-examination has clearly admitted that 

he had only seen accused Sahar and Rahimuddin at the place of 

occurrence. Thus it is apparent that the victim himself has not stated about 

involvement of all the five accused in the offence alleged, for which I have 

arrived at the considered opinion that prosecution has miserably failed to 

prove the commission of offence U/S 147 of the IPC.  

Whether the accused on the same day, time and place, voluntarily 

restrained the informant and his brother from proceeding in any direction 

in which they had the right to proceed, and thereby committed the offence 

punishable under section 341 of IPC?     

19. Section 341 of the IPC prescribes punishment for wrongful restraint, which 

is defined U/S 339 of the IPC. As per section 339 of the IPC, if a person 

voluntarily restrains other from proceeding in any direction in which he has 

the right to proceed, such person is said to have committed the offence of 

wrongful restraint. In this case, PW 1 in his cross-examination has admitted 

that the victim himself went to the house of accused Rahimuddin and 

quarreled with him. The PW 3 has also admitted that he went to restrain 

the accused from constructing house. There is nothing in the record to 

prove that accused had voluntarily restrained the victim from proceeding 

in any direction. Rather the evidence of PW 1 and PW 3, who are the vital 

witness in this case, reveals that the victim Hazarat Ali himself went to the 

house of accused Rahimuddin.  Thus I have arrived at the considered 

opinion that prosecution has miserably failed to prove the commission of 

offence U/S 341 of the IPC.    

     iii). Whether the accused persons on the same day, time and place, 

voluntarily caused hurt to the informant, his brother and one Kader Goni 

Mir, and thereby committed the offence punishable under section 323 of 

IPC?           

20.  In this case, the PW 1 has deposed that accused had left his brother 

Hazarat after beating him. The accused had assaulted him too. Supporting 

the testimony of PW 1, the victim as PW 3 has deposed that accused had 

broken his left hands by assaulting him with lathi and shovel. However, if 



we examine the medical report, it would reveal only simple injury. Further, 

from the evidence of PW 6 (I/O) it appears that victim did not state before 

him that accused had assaulted him by using shovel and lathi.  Thus, the 

informant and victim for the first time have stated before the court that 

they were assaulted by shovel for which the left hand of victim got 

fractured. The exaggerated version of PW 1 and PW 3 as stated above, 

makes the prosecution story a doubtful one. Again, admittedly there is 

cross-case between the parties. Thus I don’t find it safe to rely upon the 

evidence of PW 1 and PW 3, which are not supported by any independent 

evidence. Accordingly I have arrived at the considered opinion that 

prosecution has failed to prove beyond reasonable doubt the commission 

of offence U/S 323 of the IPC by the accused.  

21. In view of the above, accused persons are held not guilty for commission 

of offence U/S 147/341/323 of the IPC.                   

                                     O R D E R 

22. Accordingly, accused Somer Ali, Rahimuddin Fakir, Khaybor Ali, Ali Hussain 

and Shahar Ali are acquitted of the charges levelled against them. 

23. Set the accused person at liberty forthwith.  

24. Bail bond for the accused person is extended for six months.  

25. The case is disposed of on contest accordingly. 

26. Given under my hand and seal on this 20th day of July, 2019 at Bilasipara, 

Dhubri.   

 
 
                                                                     
 
                                                                         ( Smt. M. Hazarika) 

                                                                  Judicial Magistrate First Class 

                                                                           Bilasipara, Dhubri 

                                         APPENDIX 

 
 A. WITNESS FOR PROSECUTION:  
  

1. P.W.1: Jahar Ali Mir. 
2. P.W.2: Abdul Kader Mir.  
3. P.W.3: Hazarat Ali Mir. 
4. P.W.4: Jahan Ali. 
5. P.W.5: Dr. Iftikar Mussaddique Ahmed. 
6. P.W.6: SI Rabindra Nath Das.  

                         



           B. EXHIBITS OF PROSECUTION:   
       1. Exbt-1: Medical report. 
                          2. Exbt-1(1): Signature fof PW 5. 
                          3. Exbt- 2: Charge sheet. 
                          4. Exbt-2(1): Signature of PW 6. 
   

 C. WITNESS OF DEFENCE: Nil 
 
  D. EXHIBITS OF DEFENCE: Nil 
               
           

  
       
 
 
 
                                                                                         Smt. Mridusmita Hazarika  

                                                                      Judicial Magistrate First Class 

                                                                                       Bilasipara, Dhubri. 
 

 

 

 

 

 

 

 


